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MARITAL PROPERTY AGREEMENTS

OR

THE PURSUIT OF CERTAINTY

Introduction
“There is not much doubt that the law of marital agreements is in a mess.  It is ripe for systematic review and reform.”

1. The Law Commission has recently published a Consultation Paper
 which makes provisional proposals upon and seeks responses to questions posed as to the role and function of marital property agreements in the context of the law relating to ancillary relief in England and Wales.

2. The term ‘marital property agreements’ includes agreements reached prior to a marriage taking place (pre-or ante-nuptial), during the currency of the marriage (a post-nuptial agreement) or upon separation (separation agreement).

3. In respect of the latter, the legal position is relatively straightforward:  whilst the jurisdiction of the Court cannot be ousted, the Court should nonetheless give effect to formal agreements, properly and fairly arrived at with competent legal advice, unless good and substantial grounds are shown for concluding that injustice would be done by holding the parties to the terms of that agreement
.  
4. In respect of nuptial agreements however and despite the outcome of the Radmacher case, the position is far from clear.   

A Historical Perspective – pre White
5. Prior to the enactment of the Married Women’s Property Acts 1872 and 1882 (which restricted the right of a married woman to own property), the families of wealthy brides sought to protect that family wealth by ensuring antenuptial settlements were agreed prior to a marriage:  such settlements were trusts and consequently subject to the general law of trusts.  Whilst disputes arising out of marriage settlements were often the subject of Court proceedings, those disputes were heard in the Court of Chancery (before 1865) and the Chancery Division of the High Court (thereafter).  The issues which arose usually concerned the proper construction and/or application of the provisions of the trust.  The Court was concerned to give effect to the provisions of the trust and was not generally able to exercise any discretion in doing so.  The question was ‘what is this spouse entitled to?’, not ‘what should this spouse have as a matter of fairness?’ and the trusts themselves were not specifically referable to the breakdown of the marriage.

6. The first statement of intent regarding the Court’s treatment of agreements regulating financial arrangements upon marriage breakdown can be found in Hyman
 which concerned neither a prenuptial agreement nor an antenuptial settlement but a deed of separation.  Its relevance however is in the way in which the Courts treated a term of that separation agreement, under which Mrs Hyman had agreed not to make an application to the Court for maintenance within the subsequent divorce proceedings.  The principal issue was whether she should be held to that or whether such agreement was contrary to public policy.

7. The House of Lords held that it would be contrary to public policy to hold the wife to such agreement:  as per Lord Shaw of Dunfermline’s reference to “an agreement…of a nature repugnant to and defiant of those obligations which are inherent in the sanctity of marriage itself” (page 622).

8. Although the Court was not often called upon to decide cases involving prenuptial agreements, it would seem the Hyman (public policy) view prevailed until the turn of the century:

· F v F
 - Thorpe LJ was generally dismissive of prenuptial agreements, stating that “in this jurisdiction they must be of very limited significance”

· N v N
 - per Wall J “Leading Counsel for the wife did not cite to me any case in which an ante nuptial agreement had been specifically enforced.  The reason he was unable to do so, in my judgment, is that there is no such case, and that, as a class, ante nuptial agreements are not specifically enforceable in English law.”

· X v X
 “It remains the rule that any agreement or arrangement entered into by a husband and wife, whether before or during the marriage, which contemplates or provides for the separation of the husband and wife at a future time is against public policy and void”
9. The title to this section is ‘A Historical Perspective – Pre-White’ and some reference to that case must be made.  White
 was, without doubt, a watershed case in the context of ancillary relief, changing the whole landscape in which practitioners advised and operated.  Whilst the White principles are, in reality, strictly applicable to only the ‘big money’ cases, the pre-White arena saw a very different approach across the board to the division of assets upon divorce.  To put it simply, received wisdom was that the breadwinner’s (usually the man’s) contribution was of greater value to the family than the homemaker’s (usually the woman’s).  Whilst the Court would, on divorce, ensure that the homemaker’s reasonable needs (and the needs of any children) were adequately met from the assets of the marriage where possible to do so, any surplus would belong to the generator of those assets.  This led to some arguably unfair (by today’s standards) outcomes whereby the breadwinner could depart a marriage with significantly greater than 50% of the assets generated during that marriage.
10. Whilst careful not to create presumptions of equality, White introduced the concept of the ‘yardstick’ of equality.  Whilst a departure from equality could be justified by proper application of the s.25 MCA factors, in a case where the assets generated entirely within a marriage exceeded the parties’ needs, it would no longer be appropriate for the breadwinner to retain the surplus.  To put the matter very simply, once the parties’ needs had been catered for, any surplus would (unless the circumstances of the case justified a departure from equality) be shared equally between the parties.
Post White

11. There is no doubt therefore that, post White, in the ‘big money’ cases especially, wives (usually the homemakers) could expect to receive a significantly greater share of the family wealth upon divorce and there followed a spate of ‘big money’ cases in which the awards made to the wives were the subject of media scrutiny e.g Lambert, Cowan, Miller, Charman.
12. In addition to (generally) wives being awarded greater capital sums upon divorce, it was clear that the legal playing field had become a whole lot more interesting.  Whereas, pre White, it could be argued that an assessment of the Wife’s reasonable needs was all that was required in order for the Court to dispose of an ancillary relief case, post White the application of the s.25 MCA factors became all the more important, as did a thorough assessment of what constituted the matrimonial ‘pot’.  All this led to confusion for practitioners and clients alike.
13. The House of Lords subsequently sought to clarify the ‘sharing’ principle introduced by White in the cases of Miller and McFarlane
:  in the pursuit of fairness the Courts could legitimately consider principles of needs, compensation for relationship generated financial disadvantage and sharing.   The House of Lords stressed (again) that whilst it was possible to depart from equality (especially in cases where any assets deemed to be ‘non-matrimonial’ existed) the basic premise was reinforced: the Courts would test the potential outcome based on the ‘needs’ principle against the potential outcome based on ‘sharing’.  The Wife would generally receive the greater of the two.
14. Ancillary relief practitioners can no doubt recall the media outcry following Miller:  it was openly suggested that an outcome which resulted in the wife of a short, childless marriage receiving £5m was grossly unfair.
15. Grossly unfair or not, practitioners (and clients) complained of the relative unpredictability of the Court’s approach.  Essentially, whilst other jurisdictions had property regimes which afforded divorcing spouses some certainty as to the division of their assets, those divorcing in England and Wales were subject to a judicial system which allowed for a wide and discretionary redistribution of the assets of the marriage.
16. It is against this background that the idea of prenuptial agreements carrying greater persuasive weight began to grow and, crucially, to attract judicial backing.  In Charman
 the (then) President of the Family Division, Sir Mark Potter, was sufficiently moved by this inherent unpredictability to remark:-
“The difficulty formalising our law concerning the property consequences of marriage and divorce and the law of the civilian member states is exacerbated by the fact that our law has so far given little status to Pre-Nuptial contracts.  If, unlike the rest of Europe, the property consequences of divorce are to be regulated by principles of needs, compensation and sharing, should not the parties to the marriage or the projected marriage have at least the opportunity to order their own affairs otherwise by a nuptial contract?”

17. Charman was not the only indicator of a turning tide:  
· M v M
 per Connell J:  “Given that a significant percentage of marriages these days end in divorce, it is understandable that mature adults and in particular, those who have been married before, might wish to agree what should happen in the event of a breakdown. The desire for certainty, or the wish to know where you stand, is not unusual…. the public policy objection to such Agreements, mainly that they tend to diminish the importance of marriage, seems to be of less importance now that divorce is so commonplace.”
· K v K
:  in which it was held that given (a) the short length of the marriage and (b) the fact the wife signed the prenuptial agreement in full knowledge of its terms, no injustice would be done to hold the parties to the capital element of that agreement
· Ella
:  English proceedings stayed in favour of Israeli law under which a prenuptial agreement would be held as binding
· Crossley
:  prenuptial agreement of “magnetic” importance
Post nuptial agreements and MacLeod

18. It is against the background set out above that the landmark case of MacLeod
, an Isle of Man case, came before the Privy Council.  The principle developed in MacLeod is well known – that postnuptial agreements (as opposed to prenuptial agreements) would now be enforceable in the same way as separation agreements.  In other words, postnuptial agreements were contracts which were not voided by the public policy considerations which (still) attached to prenuptial agreements.  As with separation agreements therefore, once the Edgar boxes had been ticked (namely that the Court held that an agreement had been reached fairly and could not be displaced by any vitiating factors such as undue pressure, inequality of bargaining position, exploitation of dominant party, bad legal advice, inadequate knowledge of the other party’s financial circumstances) postnuptial agreements were now enforceable contracts, subject only to the Court’s powers of variation.
19. The leading judgment of Baroness Hale in MacLeod bears analysis however and is not straightforward.
20. Before looking at that judgment in more detail however it is necessary to import some jurisdictional context.  It is often said that the jurisdiction of England and Wales is out of step with our European and American counterparts, where marriage contracts are often presumptively dispositive i.e. conclusive as to outcome upon divorce.  

21. The Law Commission’s Consultation document sets out – page 61 onwards – a more thorough review of comparative systems of (re)distributing assets upon divorce.  It concludes that the jurisdiction of England and Wales is relatively distinct from other systems both in Europe and beyond.  In other jurisdictions, legislation generally clarifies the marital property regime – in specific terms - which will be operated upon divorce and, additionally divorcing spouses are afforded the opportunity to ‘opt out’ of that particular marital property regime.  There would therefore appear to be (advantageously) a clear ability to achieve certainty, either by adopting the specific (and legislation-backed) marital property regime which exists or by contracting out of it, in the knowledge that such contracts will be presumptively dispositive.
22. Such presumption is, however, underpinned by legislative safeguards which simply do not (yet) exist in this jurisdiction.

23. What is clear from a review of the law of other countries is that a certain set of formalities are required before the Court will accede to a couple’s desire to oust its jurisdiction.  Those formalities are enshrined within statute.  Twenty six US states have adopted the Uniform Pre-marital Agreement Act (first formulated in 1983).  Canadian couples can look to the provisions of the Family Law Act 1990 (Part IV).  The Australian and New Zealand equivalents can be found in the Family Law Act 1975 (as amended) and the Property (Relationships) Act 1976 (as amended by the Property Relationships Amendment Act 2001) respectively.  There is no such legislative equivalent upon which couples seeking to regulate their affairs in England can rely.  
24. The argument put forward on behalf of the wife in MacLeod was that to make any marital agreement presumptively dispositive in the context of our discretionary system would be to do so without any legislative safeguards and effectively in a vacuum as they could not oust the jurisdiction of the Court in any event.
25. As set out above, the MacLeod judgment bears some analysis.  If anything, the judgment was out of step with the cases decided in the years immediately prior to MacLeod which questioned whether the public policy argument was sustainable in modern times, especially given the advent of Civil Partnerships and the apparent willingness of the Courts to make decisions (e.g. the staying of English proceedings) which effectively imposed upon parties seeking to divorce in England a prenuptial agreement which would be binding in another jurisdiction (as in Ella).  Baroness Hale was clear to point out however that in the case of prenuptial agreements, the public policy argument (i.e. that agreements entered into prior to marriage which regulated distribution of assets upon divorce was undermining of that marriage) in fact held fast:-
“The Board takes a view that it is not open to them to reverse the long-standing rule that Ante-Nuptial Agreements are contrary to public policy and thus not valid or binding in the contractual sense. There is an enormous difference in principle and in practice between an agreement providing for a present state of affairs which has developed between a married couple and an agreement made before the parties have committed themselves to the rights and responsibilities of their marriage state, purporting to govern what may happen in an uncertain and unhoped for future”

26. As to postnuptial agreements however a clear distinction was drawn:-

“Post-Nuptial Agreements, however, are very different from Pre-Nuptial Agreements.  The couple are now married. They have undertaken towards one another the obligations and responsibilities of the married state.  The Pre-Nuptial Agreement is no longer the price which one party may extract from his or her willingness to marry.  There is nothing to stop the couple entering into contractual financial arrangements governing their life together...”

27. The conceptual difference between pre- and postnuptial agreements, so clear to Baroness Hale, is perhaps not so clear to others.  The suggestion is that, upon marriage, any imbalance of power that may exist prior to a marriage simply falls away.  It could be argued that the opposite is true in reality.

28. So, conceptually, therefore, MacLeod sought to distinguish between pre- and postnuptial agreements.  There was another important procedural distinction however which effectively allowed the Court to conclude that postnuptial agreements could be presumptively dispositive. ss.34 and 35 MCA provide that an agreement containing  financial arrangements made during the continuance of a marriage (s.34(2)(b)) is binding on the parties to that agreement unless the agreement was void or unenforceable for any other reason (s.34(1)(b)).  Further and more importantly, s.35 provides the Court with the power to vary or revoke (s.35(2)(b)(i)) any such agreement if it is satisfied that there has either been a change in circumstances unforeseen at the time of making the agreement (s.35(2)(a)) or that the agreement fails to make proper financial arrangements with respect of any child of the family (s.35(2)(b)).
29. Thus, once the Court had concluded that the public policy considerations did not apply to postnuptial agreements, those agreements could not be considered to be void or unenforceable in accordance with s.34(1)(b) MCA and it was this procedural difference therefore which allowed the Privy Council to manifest what it considered to be the conceptual difference between pre- and postnuptial agreements, now placing postnuptial agreements on a par with separation agreements and singling out prenuptial agreements alone as requiring separate treatment, being agreements which could not be presumptively dispositive, for reasons of public policy.

Prenuptial agreements and Radmacher
30. Both the conceptual and procedural distinctions were swept away in Radmacher (although notably, Baroness Hale gave a dissenting judgment).  It was held that there was little to distinguish a pre- or postnuptial agreement and that the public policy argument would no longer apply to either.  Procedurally, whether it was an agreement capable of variation or a contract which was enforceable, it mattered very little.  Neither was capable of ousting the Court but that, fundamentally:-
“The Court should give effect to a Nuptial Agreement that is freely entered into by each party with a full appreciation of its implications, unless in the circumstances prevailing, it would not be fair to hold the parties to their Agreement.”

31. Whilst the Court was anxious to ensure the above statement was to be considered a general approach and not a legal presumption it is argued that it is indeed a presumption in anything but name, what Baroness Hale called an ‘inadmissable judicial gloss’ and which the Law Commission considers to be “clear guidance” as to the approach the Courts will now take when dealing with cases involving prenuptial agreements.

32. The impact of Radmacher, then is that, arguably, prenuptial agreements are also now presumptively dispositive.  They cannot bind the parties absolutely as the jurisdiction of the Court cannot be ousted and the Court is required to consider any proposed outcome in the light of the s.25 MCA criteria.  In exercising its judicial and discretionary function in accordance with the s.25 criteria however it was held that three questions would be appropriate in assessing the weight to be attached to a prenuptial agreement:-

a. Were there circumstances attending the making of the Agreement that detract from the weight which should be accorded to it?

b. Were there circumstances attending the making of the Agreement that enhance the weight that should be accorded to it: the foreign element?

c. Did the circumstances prevailing when the court’s order was made make it fair or just to depart from the Agreement?  

33. In respect of the first question, which might be considered to be referable to procedural fairness, it is considered that this is, again, an Edgar-style box-ticking exercise.   Interestingly however in Radmacher itself, those aspects of the case touching upon procedural fairness or otherwise were largely ignored:  the agreement itself was in German (a language with Mr Grantatino did not speak) and no real disclosure as to assets had been made.

34. The third question might be considered to refer to intrinsic fairness.  However, if it is suggested that a Court may consider an agreement instrinsically unfair (and therefore reviewable by the Court) if it fails to address the fundamental principles of sharing/compensation then the Court, the reality of the situation is that the Court is unlikely to adopt such a paternalistic approach in cases where, procedurally, the agreement was arrived at fairly.  This would reflect the position both in respect of separation agreements (it was acknowledged in Edgar that the wife had entered into her agreement with “a full appreciation that she had the possibility of achieving a very much more substantial settlement from her husband if she was prepared to bargain for it”) and in respect of postnuptial agreements (MacLeod: “the mere fact that the agreement is not what a court would have done cannot be enough to have it set aside”).
35. Thus, to this extent, it is considered reasonable to assume that even retaining the discretionary approach afforded to it by s.25, a Court is unlikely to go behind the terms of an agreement, if procedural fairness was observed when reaching the agreement, unless:-

a. It fails to provide for the needs or otherwise prejudices any child of the family;

b. It forces the economically disadvantaged spouse to rely on state benefits;

c. There has been a change in circumstances (perhaps even only a significant change will suffice) such that it would now be unfair to hold the parties to the agreement.

The Law Commission Consultation Paper January 2011
36. The consultation period closes on 11th April 2011 and the conclusions are to be published next year.  The provisional proposals go some way to “clearing up” the arguably unsatisfactory position in which couples find themselves following MacLeod and then Radmacher but would clearly require legislative change.

37. The arguments ‘for’ and ‘against’ enforceable and binding nuptial agreements (not necessarily adopted by the Law Commission) are set out as follows:

	FOR
	AGAINST

	The ability to achieve certainty upon divorce is supportive of marriage itself:  couples (especially those marrying for the second or third time around) are anecdotally reported to be reluctant to go through imprecise, unpredictable and costly ancillary relief proceedings and may therefore choose to cohabit rather than marry
	Marriage is not about money: an ability to contract about the consequences of divorce devalues marriage.  Furthermore, negotiations about agreements (especially with respect to postnuptial agreements) may actually encourage disharmony and divorce

	Couples are entitled to autonomy:  the paternalistic and interventionist approach which exists within the current system is old-fashioned and out of place in a modern context
	The law is protective:  how autonomous, in reality, is it possible for spouses or future spouses to be?  Relationships generate their own pressure, often unintentional and the desire to please a partner may result in agreements being reached without any real thought about how they would work in practice.

Moreover, the existing law entitles couples to autonomy – they are free to enter into whatever agreement they consider appropriate upon divorce and ask the court to endorse it.  With prenuptial agreements, the freedom sought is actually the freedom to force a partner to observe a contract from which they may wish to resile

	It is difficult to advise (from a professional perspective) when there is so much uncertainty within the field of ancillary relief, for example what constitutes matrimonial as opposed to non-matrimonial property, how will the principles of need, compensation and sharing be viewed by the Court at any given time?
	For the vast majority of cases, there is no uncertainty.   There will be little, if anything, left once the needs of the children (and the parent who cares for the children) are taken care of and therefore little room for manoeuvre when it comes to issues such as compensation and sharing.

	As the world seems to become ever smaller, this jurisdiction is increasingly out of step with our neighbours
	The analogy with international jurisdictions is flawed.  In respect of the majority of Europe, the default marital property regime is based on community of property (either total or the marital acquest).  There is no default marital property regime in England and Wales

	Enforceable prenuptial agreements would allow spouses to protect ‘special’ assets such as inherited assets, gifts or family wealth that has been passed down generations
	It is a usual feature of the marital property regimes in the rest of Europe for such assets to be excluded from the concept of community property in any event.  It may be simpler therefore to simply amend the existing legislation to exclude inherited or gifted assets or those brought from an earlier marriage from the pot

	Rendering prenuptial agreements enforceable would avoid the otherwise pressing requirement for a wholesale legislative review of s.25 MCA
	Whilst it would be a major undertaking, legislative reform may be required in any event and it may be preferable to amend the underlying law than to create a system of contracts to ‘bolt on’


38. Taking into account the above arguments and counter arguments, the Law Commissions provisional proposals are:-

a. That agreements entered into before or after marriage or civil partnership are not void or contrary to public policy simply because they provide for a future separation or divorce;

b. If marital property agreements are to be introduced, they would only become ‘qualifying nuptial agreements’ (i.e. enforceable by the Courts) if certain formalities are observed, such as:-

i. It should be signed in writing;

ii. Full and frank disclosure ought to be made at the time of agreement;

iii. Legal advice must be obtained;

c. Any variations to the agreement must follow the same formalities;

d. An agreement could be varied or set aside in circumstances where it:-

i. Made insufficient provision for children;

ii. Left (or would leave in the foreseeable future) one or both spouses dependent on state benefits, which could be avoided if an ancillary relief order was made;

e. Rules should be introduced so as to set out, over time, what might be considered to be marital property and the consequences of sharing or mixing investments;

f. If qualifying nuptial agreements are introduced, they should have the effect of limiting Inheritance Act claims other than the general right to claim maintenance as a dependant;

Conclusions

39. As practitioners, we must now take care when advising and drafting nuptial agreements as, unless they are so intrinsically unfair as to fail to make proper provision for children or to force one partner onto state benefits when there are ample assets capable of avoiding that scenario or fail to take into account a significant change in circumstances, then it is likely the Court will uphold them.

40. Without legislative change, it remains impossible however for any party to a marriage (or a divorce) to oust the jurisdiction of the Court.

41. That said, neither the Law Commission’s proposals nor the marital property regimes which exist in other jurisdictions endorse a position where an application to the Court is altogether impossible.  There may be insurmountable problems trying to persuade the Court to review the terms of any nuptial or separation agreement but in the vast majority of European (and common law) states, a fallback position of application to the Court is available, however rarely that is used or however unlikely it is for the Court to use that power.

42. Is it necessary to change the law at all?  The Law Commission’s provisional proposals set, as a baseline, a requirement for certain procedural formalities to be entertained before any agreement could become a ‘qualifying nuptial agreement’.  That simply echoes the judgments in Edgar, MacLeod and Radmacher which refer to agreements ‘freely and fairly entered into’.

43. Furthermore, the Law Commission’s provisional proposals adopt those safeguards in respect of intrinsic fairness which appear as constant themes within our existing legal framework.

44. For now, whilst it is clear the law is moving in a certain direction, we are not ‘there’ yet but be warned, couples are increasingly looking to enter into nuptial agreements, both before and during marriage.  Care must be taken to ensure that clients are fully aware of the current state of the law AND that the law may move no further or, indeed, may be revolutionised in the near future.

45. In that regard, none of us can have missed the recent media spotlight on the position of cohabiting couples upon relationship breakdown compared (unfavourably) with married couples.  Baroness Hale, in her dissenting judgment (and the final word) in Radmacher stated that “Marriage still counts for something in the law of this country and long may it continue”.  But will it?  There is nothing to prevent cohabiting couples entering into any agreement they wish to regulate what should happen to their assets or income upon a breakdown of their relationship.  As long as the basic contractual principles are observed it will not fail subsequently because of a change in circumstances or simply because it forces one party onto state benefits.  It seems almost counterintuitive to introduce new law which restricts those (practically) unfettered rights unmarried couples enjoy whilst relaxing what is seen to be a very paternalistic and arbitrary approach to the assets of divorcing spouses.

46. To end at the very beginning:  “There is not much doubt that the law of marital agreements is in a mess.  It is ripe for systematic review and reform”.  Whether the Law Commission’s Consultation Paper forces though that systematic reform remains to be seen but it is likely that we will remain in a position of flux for some years yet to come.
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